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Community of Property Regime:A Call for
Matrimonial Property Rights
Poojitha

I

*

Introduction

In this article, I wish to discuss some fundamental questions regarding
the rights of a married Indian woman. In particular, I want to ask whether
she has the right to pursue a career instead of merely being a housewife?
Is it natural for a woman to be the better caretaker of a house, or is it a
societal norm? If society disallows a woman from earning a monetary
income by allotting her specific, non-monetary tasks, is it not the duty of
such a society to compensate her for this disadvantage?
If asked, what value should be attached to a housewife's work, some
would say that it is of no value since it is impossible to convert her
duties into monetary terms, whereas others would consider it invaluable.
Either way, no economic value is attached to her tasK.
A woman's work in terms of child-bearing, child-rearing, and domestic
labour like cooking, washing and maintaining the house, is undoubtedly
useful as it relieves her husband and other family members of these
burdens and allows them to better pursue their careers. Just as an efficient
industry is based on a proper division of labour, a family too functions
on a division of work. Traditionally, society prescribes that the husband
go outside the home to seek a job and earn money and the wife take care
of matters inside the house. While this stereotyped role prescription is
itself challengeable, given the existing social structure, the woman should
be duly compensated for her hitherto unrecognised, unpaid labour, which
is based on the socially approved sexual division oflabour. The following
is an examination of the basis of the right to matrimonial property which
is yet to be recognised in Indian law.
II

Concept of Matrimonial Property

The concept of matrimonial property is based on the idea that property
acquired during the marriage should be shared by both spouses. The
property is seen to be acquired through the joint efforts of the spouses,
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regardless of the form or title. 1 The concept of matrimonial property can
be implemented in different ways. It can be based on a community of
property regime, in which all property acquired during the marriage is
owned, enjoyed and controlled by the spouses jointly. Alternatively, it
can be based on a regime of separate property with deferred sharing, in
which property can be owned separately during the marriage, but must
be equally divided upon the dissolution of marriage.
The conceptual basis for a right to matrimonial property is clearly
articulated in the English case of Porter vs. Porter:
A husband's contributions may have taken the form of financial
advantages, leisure or pleasure. Those of the wife are so often
forgotten. In these days when many women are trained to follow
a career, and not infrequently, continue to follow it in the early
days of marriage before the birth of their children, the
contributions which they make in devoting themselves solely to
the running of a home are considerable. Indeed, in very many
households there is a tendency to forget that the wife's day's
work in her home is at least as heavy as that of her husband in
his place of employment and may well involve a seven day week
and far longer working hours each day. Such things are hard to
evaluate in terms of money, but it is just that they should receive
proper financial recognition when the marriage has broken down.2
Matrimonial property is based on the need to recognise the equal
value of the different contributions that the spouses make to the family;
more specifically, the value of a housewife's contribution to the family,
and indirectly, to the acquisition of property.
In India, there is no recognition of matrimonial property. The legal
regime is one of separate property, in which the owner of the property is
deemed to be the person with legal title.3 While both spouses are equally
entitled to acquire and own property, in actual fact, this property is most
often acquired by, and in the name of, the husband. On the dissolution
of marriage, the husband is thereby entitled to retain all the property.
The wife is, at best, entitled to maintenance. The contribution of the
wife to the family in the form of child-bearing, child-rearing and domestic

2

3

Berman, "Married Women's Property Rights - Law and Practice" 2:11 THE
LAWYERS 72 (1987).
(1969) 1 WLR 1155.
Freddy Farm, "Women's Right to Matrimonial Home" 4:4-5 THE LAWYERS 24
(April- May 1989).
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labour are not recognised as contributions to the acquisition of property.
As a result, her contributions remain uncompensated.
The need for matrimonial property was not perceived in traditional
Hindu society because the family was essentially joint and the women
were generally 'provided for' from the common nucleus of the family
property. The woman was under the 'protective umbrella' of a male
throughout her life. However, with the disintegration of the joint family,
women are no longer provided for in this manner and their contributions
to the family are ignored.
As the following analysis will illustrate, women must have the right
to matrimonial property in order to adequately compensate them for their
contributions to the family. Without a right to matrimonial property,
women's economic dependency on their husbands during marriage will
result in their destitution upon the dissolution of the marriage. Existing
property and maintenance rights are, in fact, inadequate in preventing
this destitution.

ill

Conceptual Basis of the Right: The Sexual Division of Labour

Women's entitlement to matrimonial property must be seen within
the broader context of women's economic dependency within the family
and the sexual division of labour.4 Indian society has allotted certain
stereotyped roles to every person. Within the family, there is a sexual
division of labour. A woman is expected to do certain pre-determined
kinds of jobs to the exclusion of men, and vice-versa. These jobs are
seen as biologically determined rather than socially constructed.
The sexual division of labour refers to the social processes whereby
women's and men's roles within the family are differentiated and these
roles are in turn seen to be natural. Women are responsible for childbearing, child-rearing and domestic labour. Men are responsible for
earning an income, and providing the family with financial security.
These roles seem to be biologically determined - that is, women's role
within the private sphere of the family is seen to be a natural result of
women's reproductive capacity. Similarly, men's role in the public
sphere is seen to be determined by their physical strength and abilities.
As Partha Mukherji states :
Broadly three parallel processes can be identified in societies
and situations where women find themselves in adverse
4

"Women's Right to Matrimonial
June 1990).
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conditions, in comparison to men. In the sphere of structural
elaboration, sex differentiation gradually but inevitably evolves
in a manner such that societal roles which are linked with
production, governance and ecclesiastics become more or less
the exclusive domain of the male sex. Concurrently, the biological
capacity of the female to reproduce the human species and ensure
its survival has led to her being assigned roles which have
progressively tied her down to the home and withdrawn her from
the wider economic/political and religious areas of societal
participation.
Paralleling the processes there takes place the
progressive elaboration of an ideology which rationalises this
shift from differentiation to discrimination and institutionalises
it by means of customs, rituals and religious prescriptions. The
present predicament of women in such societies arises, therefore,
from the major contradiction between structural inequalities
between men and women and cultural rationalisation of them.s
In a capitalist economy, this sexual division of labour results in
women's economic dependence on men. In contrast to the husband's
contribution, a woman's contribution to the family is non-monetary. As
a result, this contribution is not seen to be as valuable - indeed, it is not
given any value, in monetary terms.6
According to Sonalkar it becomes necessary to develop an economic
analysis of the role of housework in a capitalist society. 7 Selma James
and Mariarosa delia Costa examined the working class family and the
contributions to the creation of a capitalist economy that are made by
work done in the home of a worker.
The wives of many workers do not go out to work, and even
,

6

7

Partha Mukherjee, "Sex and Social Inequality: A Methodological Approach", in
WOMEN AND SOCIETY: THE DEVELOPMENTAL
PERSPECTIVE 9 (A. K.
Gupta ed. 1986).
It is conceded that even in the feudal and socialist societies women's household
labour may not have been recognised. But the thrust of the argument is that the
sharp division of labour without division of benefits is best seen in the capitalist
economy. See also Joan Mencher, "Women's
Work and Poverty: Women's
Contribution to Household Maintenance in Two Regions of South India", in A
HOME DIVIDED: WOMEN AND INCOME IN THE THIRD WORLD (D. Dwyer
and J. Bruce eds. 1988); TYRANNY OF THE HOUSEHOLD: INVESTIGATIVE
ESSA YS ON WOMEN'S WORK (D. Jain and N. Bannerjee eds. 1985).
Sonalkar, "Labour Value of the Housewife's
Work" 9:37 ECONOMIC AND
POUTICAL WEEKLY 1571 (1974). See also WOMEN AND THE HOUSEHOLD
IN ASIA, VOLUME 4 (L. Dube ed. 1989).
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those who do still bear the major responsibility for housework
and child-rearing. These household functions do not bring them
into direct confrontation with the capitalist class. The nature of
their labour remains private and isolated.8
They concluded that unpaid labour in the nature of housework
contributed to the subsistence of productivity of labourers and therefore
also to the formation of surplus value. They exposed how traditional
economic theory, which obscures the actual social relations between
people, did not recognise the value that is created in house work.
However as Maxine Molyneux points out, functional explanations
(of the relationship between unpaid labour and capitalism) do not tell us
why the capitalist system is dependent upon women's unpaid labour.
They also fail to take note of the underlying social relations which are
responsible for women's unpaid housework. 9 Further, patriarchy is
analytically different from capitalism, the latter being gender neutral and
essentially dealing with class structures alone.IO Hence, there is a need
for a class analysis with a gender orientation to better understand the
situation of the economically dependent housewife. This analysis must
examine family obligations, like child-bearing and child-rearing that keep
women out of the paid labour force for long periods of time. Also it
should address the limited opportunities and unequal incomes available
to many women when they do exercise their choice to enter the paid
labour force, which work hand in hand to perpetuate women's economic
dependence. II Therefore, dependence is not merely an aspect of family
structure, but of the entire patriarchal, societal processes and relations. 12
Women's economic dependency must be seen in the context of the
social distribution of wages. According to Acker,
[R]elations of distribution are sequences of linked actions through
which people share the necessities of survival. Since all known
societies organise daily activities on the basis of sexual divisions
and celebrate gender differences in multiple symbolic ways,

8

9

10

Selma James and Mariarosa della Costa, THE POWER OF WOMEN AND THE
SUBVERSION OF THE COMMUNITY (1972) cited in Solankar,id.
Maxine Molyneux, "Beyond the Domestic Labour Debate" 116 NEW LEFf REVIEW
3 (1979).
Joan Acker, "Class, Gender and the Relations of Distribution" 13 SIGNS 473,474
(1988).

11
12

Id. at 475.
Id. at 488.
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distribution, as a necessary part of daily life, is influenced by
gender, and the relations through which subsistence resources
are allocated are therefore infused with gender meanings. 13
Acker argues that the gendered relations of distribution in capitalist
societies originate in the long process of the break-up of feudalism and
the establishment of industrial capitalism. This transformation involves
not only the emergence of new relations of production, but also changes
the existing patterns of entitlement and distribution of benefits. The
wage became the mode of distribution of the means of survival among
the emerging working class.14 This distinct award of wages in recognition
of men's labour created a new type of valuation of work which rendered
women's household labour value-less.
It may be argued that to ensure recognition of women's household
labour, it would be necessary to treat marriage as a contract, whereby the
husband and wife agree to do allotted jobs based on a division of labour
and compensate each other for the work done and sacrifices made. But as
Weitzman points out "marriage has not moved from status, in which,
rights and obligations flow from one's position - to a contractual
relationship in which rights and obligations are freely negotiated by both
parties." 15 Acker reiterates this point by stating that the marriage
agreement contains elements of a contractual relationship, but it is
inaccurate to focus only on the aspects of exchange and reciprocal
obligations between spouses. The entitlement of the women to economic
support from her husband and of the man to certain services from her,
vests more in the fact of the relationship itself, rather than in a principle
of exchange. 16 The recognition of women's labour in the family can only
be accomplished through an entitlement to matrimonial property.
IV

Property Rights of Indian Women

17

Women's economic dependency produced by the sexual division
of labour is only accentuated by the inadequate property rights of Indian
women.

13
14

15
16
17

Id. at 477.
Id. at 478.
Lenore Weitzman, THE MARRIAGE CONTRACT 126 (1981).
Acker, supra note 10 at 485.
MEMORANDUM ON PROPERTY RELATIONS OF RURAL WOMEN, prepared
for the First Community-Based Law Reform Competition on "Women Towards
Equal Justice", National Law School of India University 121-141 (1992).
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A. Hindu Law
The property rights of Hindus are today governed by the Hindu
Succession Act, 1956. This Act sought to unify the Mitakshara,
Dayabhaga and other systems like Marumakkatayam Law in respect of
intestate succession. It purports to lay down a uniform law of succession
whereby sons and daughters would enjoy equal inheritance rights, as
would brothers and sisters. Section 14 of the Act states that all property
owned by a Hindu woman is her absolute property, thus abolishing the
concept of limited estate.18 The 1956 Act has reduced, but not eliminated
pre-existing gender inequalities, and several major sources of inequalities
persist, such as the following :
1. The rights of a son and a daughter over the self-acquired properties
of a Hindu are almost the same. But a married woman who is
not widowed, divorced or separated cannot claim the right of
residence in her parent's house, nor can she demand a partition
of the same. Further a parent may choose to disentitle the
daughter from the property under a will, and thus circumvent the
provisions of the Act.
2.

As regards joint family property, since the concept of the
Mitakshara joint family succession continues to be recognised,
some of the basic gender inequalities inherent in relation to
partitioned co-parcenary property persists:
a.

As only males can be coparceners in the joint family property,
sons, for instance, have the right both in the deceased father's
notional share in the coparcenary and directly as coparceners
by birth themselves; while daughters have a right only in the
father's notional share.

b.

Since the coparcener has the right to renounce the share in
favour of other coparceners, the renouncement by the father
of his rights in coparcenary property will defeat even the
very limited right given to the daughter under the proviso to
Section 6 of the Hindu Marriage Act,

II Id., at 125 - 129.
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c.

A man can convert self.-acquired property into coparcenary
property in which case daughters, who would have enjoyed
an equal share with the son in the self-acquired property, are
disentitled to the same.

d.

A man's self-acquired property, if inherited by the son,
becomes coparcenary property for the son's children, thus
the son's daughter's right in the same becomes considerably
reduced.

e.

Upon divorce, the wife has no claim to the husband' s selfacquired property, acquired after marriage. In other words,
in the Act, there is no recognition of the notion of matrimonial
property. 19

B. Muslim Law
Under the Shia Law of Succession, the male heirs and the male
spouse get double the share of the female heir and spouse. Thus,
discrimination is glaringly evident. Under the Sunni Law of Succession.
cognatic heirs are excluded by the agnatic heirs. Therefore, a more
distant relation in the agnatic line, such as a son's grandson is preferred
to a close cognatic relation such as, a daughter's son. Again, as in the
Shia Law. here too a female heir/spouse inherits only half of what her
male counterpart inherits.20
C. Christian Law
Although the Indian Succession Act, 1925, is more progressive when
compared to the personal laws of other communities, it is not without
loopholes. For instance :
1. The father is in a more advantageous position than the mother of
an intestate. While the father has an exclusive right over the
property in the absence of the widow, the mother is required to
share the property along with the brothers and sisters of the
intestate in a similar circumstance.

19
20
21

Id. at 129 - 133.
Id. at 136 - 137.
Id. at 140.
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The provisions of the Act can be defeated when a Will is drafted
to exclude the females from inheriting property.21

This brief review reveals the limited property rights of Indian women,
and the need to improve these rights to more adequately compensate
women for their unpaid domestic labour.
V Maintenance:

Inadequate Relief

It is often argued that the right to maintenance which is available to
a woman is adequate to protect her economic interests.
However,
maintenance can neither in principle nor in practice adequately compensate
women. Firstly, the very basis of a right to property, more specifically
to matrimonial property, is a recognition of a contribution to the
acquisition of property. It recognises that, but for a woman's nonmonetary contribution to the family, her husband would not have been
able to acquire the property. The right to maintenance, however, is
based on a recognition of women's economic dependency. It is not an
entitlement based on contribution, but rather, based on providing for her
economic need. Further, in practice, maintenance payments are often
inadequate and unenforced.
Maintenance rights are governed by personal laws and also by Section
125 of the Code of Criminal Procedure (Cr.P.C.). However, this right is
qualified by these personal laws, thus narrowing the scope of a woman's
entitlement to the same. For example, Section 25(3) of the Hindu Marriage
Act, 1955, which provides for permanent alimony and maintenance,
allows the Court to rescind the order of maintenance if it is convinced
that the wife has not remained chaste. A similar provision can be found
in Section 37 of the Special Marriage Act, 1954 and section 40 of the
Parsi Marriage and Divorce Act, 1936. Under Section 125 of the Cr.P.C.,
a wife's claim for maintenance would be defeated if she lives in adultery.
Further, with the passing of the Muslim Women's (protection of Rights
on Divorce) Act, 1986, section 125 has been made optional for a divorced
Muslim woman (though it continues to apply to Muslim married. women,
daughters and mothers). The 1986 Act provides that the former husband
is to maintain the divorced woman during the period of iddat or upto 2
years from the date of birth of their children, after which the burden is
shifted to her paternal relations.22
This brief review of the provisions reveals that the purported objective
of maintenance, that is the recognition of women's economic dependency,
22

Id. at 146.
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is not actually realised. Hence, the argument that maintenance provides
adequate economic protection to women is ill-founded.
Property settlement is a one-time affair and cannot be subsequently
altered.
However, maintenance can be altered because of changed
circumstances which includes the wife's death or re-marriage, husband's
death or changed financial conditions, or a judicial determination that the
Maintenance payments
property is no more in need of maintenance.23
are difficult, time consuming and costly to collect if the husband is
uncooperative. If a woman is paid merely maintenance, she may find it
difficult to sustain herself on an amount which continues to deflate in
value over the years. Maintenance payments are tax-deductible, while
maintenance receipts are taxable. So, the actual value of maintenance
may be different from the paper value. When there is a property settlement,
it is the propertied spouse who has to pay the taxes.24 In addition there
are problems in implementing maintenance orders as husbands often
default on payment and the relief provided by law, imprisonment of the
defaulter, does not provide a solution to the wife - especially one who is
poor.
The inadequacies of maintenance as a method for compensating
women for their unpaid labour are thus apparent. These inadequacies
not only point to the need to recognise a more appropriate means of
compensation, but directly support the need to recognise a woman's
right to matrimonial property, in so far as this latter right directly addresses
most of these inadequacies. The argument of the right to matrimonial
property is not based on a woman's need, but on her rightful share for
the contributions she makes to the family. It is no longer valid to argue
that since the nature of a contribution is intangible, it is incapable of
monetary assessment. Intangible property like intellectual property has
long been recognised, and reduced to monetary terms and so can
contributions to home-making. It is high time the legal system gave
women their due share - a share well-earned and well-deserved.
VI

Conclusion

While it is no doubt important to talk of solutions in terms of
legislation and changes in judicial attitudes, it is also necessary to look at
experiences in the enforcement of matrimonial property rights at the
23
2A

13

Berman, supra note I, at 79.
Id.
Chelna Gala, "Trying to give women their due: The Story of the Vitner Village" 59
MANUSHI 29 (1990); see also Sudheendra Kulkarni, "Rural Women to Fight for
Property Rights," Sunday Observer, November 12 - 18, 1989.
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grass root level, even if they are isolated, infonnal instances.
In Vitner, a village in Maharashtra, two significant incidents took
place in 1989. First, a woman's panel was elected to the Gram Panchayat.
Second, the women of this village got a share in their husband's property.
The women officially got the land in their names, and the documents
relating to the land were changed accordingly.25 This movement was
facilitated by a voluntary organisation working in that area - Shetkari
Sanghatna. Accordingly, during a conference held in the village, every
male member of the organisation decided to put a part of his land in his
wife's name, such that she would have control over the produce of the
land. The expenditure on fanning this land would come from the general
family funds spent on fanning all the family land. The income from the
produce of this land would be given to the wife, without deducting the
costs of fanning it. Every peasant who thus honoured his wife would be
acknowledged by name in the Shetkari Sanghatna and other media. It
was decided that the land should be handed over to the wife by means of
an agreement on stamped paper. This was to ensure that the matter was
not taken lightly and at the same time, the Government bureaucracy did
not get involved.26
It was also resolved that every village which took steps to establish
women's rights would be declared as an ideal village and be given the
title Jyotiba village. Examples of such steps included arrangements for
drinking water so that women did not have to walk long distances to
collect water; election of women's panels to the panchayat with a woman
from an oppressed section as the sarpanch; giving shares in property to
women. In January 1990, the then Prime Minister V.P. Singh, honoured
Vitner with the title of Jyotiba Village, since 125 women had received a
share in their husband's property in VitnerY
Such movements should be spread to other regions by supportive
media attention and provision of incentives like an honorary title to the
village. These measures may, in the end, prove to be a more realistic
means to empower a woman in a village than the fonnallegal system.

26
27

Id. at 30.
Id.

